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Sir Gilbert Mellor, K.C. 

BRIGADIER-GENERAL SIR GILBERT MELLOoR, K.B.E., C.B., 
C.M.G., K.C., who died on 16th April at the age of seventy- 
five, bore a name that is well known in the law. His father, 
Sir James Mellor, was Senior Master of the Supreme Court 
and King’s Remembrancer, and his grandfather was Sir John 
Mellor, a judge of the Queen’s Bench. It is interesting to 
find that as a student his grandfather obtained instruction in 
the law of real property in the office of a conveyancing 
attorney. Sir Gilbert was educated at Charterhouse and 
Trinity Hall, Cambridge. In 1900, four years after his call to the 
Bar, he enlisted in the City Imperial Voluntter Mounted 
Infantry and went to the war in South Africa. He returned 
to South Africa in 1902 as secretary to the Royal Commission 
on the revision of sentences passed under martial law. In 
1907 he became a Deputy Judge Advocate and during the 
war of 1914-18 he exercised the full powers of Judge Advocate- 
General in the French theatre of war and many of his honours 
and distinctions date from then. He retired from the office 
of Deputy Judge Advocate-General in 1932. Sir Gilbert was 
a justice of the peace and, since 1944, deputy chairman of 
the West Kent Quarter Sessions. 


Three Equity Lawyers 

DuRING recent weeks three members of the Chancery Bar 
who in their day were great in achievement, passed away. One 
was His Honour Sir WILLIAM Moore CANN, a judge of county 
courts from 1914 to 1931, who had practised at the Chancery 
Bar since 1883. He was knighted in 1929. His father was 
Mr. Abraham Cann, a solicitor of Nottingham, and he was 
educated at Nottingham Grammar School, Shrewsbury School 
and Clare College. He was ninety when he died. Mr. J. M. 
Gover, K.C., who was one of the leaders of the Chancery Bar, 
was eighty when he died; he was educated at London 
University and received an LL.D. degree. Called to the Bar 
in 1899, he took silk in 1919 and became a Bencher of the 
Middle Temple in 1925. Mr. Gover had served on the General 
Council of the Bar and the Senate of the University of London. 
In 1943 he was treasurer of the Middle Temple. Mr. J. M. 
Licutwoop, who died at the ripe age of ninety-four, leaves a 
gap which it will be hard to fill. We hope to publish next 
week a more complete tribute to Mr. Lightwood’s contribu- 
tions to legal literature. 


The Budget 
THE Budget’s surprises and disappointments did not evoke 
any violent criticism. A choice had to be made between 
unpleasant alternatives, and the criticisms that tobacco 
Should have been rationed rather than taxed and that more 
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incentives to work should have been given by further 
remissions of income tax, went to the manner rather than to 
the matter of the Chancellor’s proposals. Solicitors practising 
in the county courts may remember when _ debtors 
on judgment summonses were invariably asked how many 
cigarettes they smoked in each week. Smoking has of recent 
years been regarded as a necessity, and one has heard rather 
less of this sort of criticism of personal expenditure. Perhaps 
the shock of the severe rise in price will reawaken everybody 
to the realisation of the excessive part of individual and 
national expenditure which goes up in smoke. Solicitors 
will, of course, have duly noted the doubling of the duties on 
conveyances and transfers by way of sale or voluntary 
dispositions where the consideration exceeds £1,950, and 
graduated increases where the consideration is {1,500 to 
£1,950, and similar increases in the duties on leases, contract 
notes for the sale or purchase of stock or marketable securities, 
letters of allotment, letters of renunciation, scrip certificates, 
marketable securities to bearer, share warrants, stock 
certificates to bearer, the duties under the heading ‘‘ Mortgage, 
bond, debenture, covenant, etc.’’, and the new stamp duty on 
bonus issues. 
Tax-free Annuities 

Extracts from letters relating to s. 25 of the Finance Act, 
1941, and Berkeley v. Berkeley |1946| A.C. 555, addressed to 
the Secretary of The Law Society by the Lord Chancellor’s 
Department and the Board of Inland Revenue respectively, 
are given in the March issue of the Law Soctety’s Gazette. 
The Lord Chancellor agrees that retrospective legislation 
to alter the legal decision would be wrong, but does 
not agree that legislation should be introduced to 
“freeze ’’ payments made up to the date of that decision 
so that no readjustments of past payments need be made. 
Trustees had in fact already made or were making such 
readjustments, and a measure of protection against personal 
liability was given to them by s. 61 of the Trustee Act, 1925. 
The Board of Inland Revenue do not regard the case of 
Berkeley v. Berkeley as necessitating in general the reopening 
of the income tax and sur-tax liabilities in respect of payments 
made before that decision. They state that where adjust- 
ments are made, in whole or in part, of payments made before 
21st June. 1946, to accord with the House of Lords decision, 
the total taxable income of the annuitant is correspondingly 
increased, and if the adjustment is made by reduction of 
payments to a residuary legatee, that reduction will be 
reflected in the taxable income of the legatee. Adjusting 
payments made out of capital will be subject to r. 21 of the 
General Rules applicable to All Schedules and will be assessable 
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on the payer. As regards legacy or succession duty, the Board 
would not propose to reopen assessments, except (a) in cases 
where adjustments giving full effect to Berkeley v. Berkeley 
are made, or (6) in cases where arrangements are come to 
between the parties concerned giving partial effect to the 
decision, e.g., by leaving unrestored past deficient payments 
to the annuitant, but paying for the future on the basis of 
Berkeley v. Berkeley. 


The Bar 


THE annual meeting of the Bar, on 14th April (reported at 
p. 217 of this issue), received several valuable items of news 
from Sir HARTLEY SHAWCROss, Attorney-General. The most 
interesting concerned impending law reforms. Sir Hartley 
said that an important Bill for the amendment of the criminal 
law wou'd be introduced next session. No doubt this is the 
long-awaited Criminal Justice Bill, postponed owing to the 
war, and now promised again. The Legislature will have the 
advantage of the careful reconsideration of many of the 
original features of the Bill in the light of recent experience, 
and such publications as the recent pamphlet (Stevens, 2s. 6d.) 
containing the substance of Lorp TEMPLEWooD’s address on 
31st January, 1947, inaugurating the series of annual lectures 
in criminal science to be given at the invitation of the Depart- 
ment of Criminal Science in the Faculty of Law at the 
University of Cambridge. Sir Hartley also gave the welcome 
news that he hoped that next session they would also have a 
Bill implementing the Rushcliffe report. Mr. G. O. SLADE, 
K.C., chairman, said that fees for prosecutions would be 
raised by approximately 50 per cent. in the Metropolitan 
area this month, and this would apply to all magistrates’ 
courts, North and South London sessions and all Metropolitan 
cases in Surrey and Middlesex and in the Central Criminal 
Court. Another interesting piece of information was that the 
Lord Chancellor and the Attorney-General had invited a 
small party representing the Polish Bench and Bar to visit 
this country shortly. The Attorney-General stated that he 
had also approached Mr. VysHINsky, suggesting to him the 
possibility of an exchange of visits between representatives 
of the English and the Russian Bars. He hoped that before 
long they might be able to revive the practice of exchanging 
visits with the American Bar Association. 


Barristers and War Service 

Most solicitors will now have received, with their Law 
Soctety’s Gazette, a copy of the list of barristers who have 
returned from war service. All barristers whose names 
appear in the list have been completely cut off from practice 
for at least three years owing to war service, and were not able 
to resume practice before Ist January, 1945. The list is as 
comprehensive as the efforts of the War Service Committee 
of the Bar Council could make it and is the result of 
invitations to all members of the Bar within the above 
category to send in information. Solicitors will be able to see 
from the list which barristers do Chancery and which common- 
law work, and the type of work in which they specialise, as 
well as the circuits, if any, to which they belong. Solicitors 
who have not received a copy of the list should apply to the 
Secretary of the Bar Council, 5, Stone Buildings, Lincoln’s 
Inn, W.C.2. 


Solicitors attending Auctions 


A CASE was recently brought to the attention of the Council 
of The Law Society in which the absence of the vendors’ 
solicitors at an auction, or of any agent instructed by them, 
resulted in a purchaser being unable to obtain any definite 
information with regard to matters subject to which the 
special conditions provided that the property should be sold. 
The Council express the view, in the March issue of the Law 
Society's Gazette, that it is for the vendor’s solicitor to be 
available to answer inquiries of this nature that may arise at 
an auction, and as to which the auctioneer may be unable to 
give a specific reply. The vendor’s solicitor, the announce- 


ment states, is as a rule entitled to make an appropriate 
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charge under Sched. II for attending the sale. Althoug) 
r. 11 of Sched. I operates to exclude the solicitor’s right to 
the conducting fee, if the bids are received by an auctioneer, 
work in the nature of conducting that has been done by the 
solicitor cannot be regarded as being covered by the deducing 
scale fee (see Re Faulkner (1887), 36 Ch. D. 566; Law 
Society's Digest, No. 3), and accordingly item charges are 
allowable for such work, although it does not fulfil the 
conditions necessary to attract the conducting scale fee. 
The Council also refer to Re Parker (1888), 14 App. Cas. 1 
(Dig. No. 4); Re Reade (1889), 33 Sox. J. 219 (Dig. No. 5) ; 
and the Opinions of the Council numbered 10, 14 and 15 in 
the Digest. 
‘* All other Powers Enabling ” 


IT is useful to have a familiar phrase debated in the 
Legislature, and for this reason Sir JOHN MELLOR deserves 
gratitude for moving the annulment of the Regulation of 
Payments (General) Order, 1947, on 15th April, 1947. He did 
not criticise the merits of the order, but only the words “ all 
other powers enabling.”’ Sir John said that if the draftsmen 
knew what the powers were they should specify them. A 
legal adviser wishing to consider whether an order is intra 
vives should not have his task made more difficult. Sir John 
wanted to know also whether the powers were statutory 
or prerogative. Mr. SPENCE, seconding the motion, said that 
the phrase might be common form, but it was bad form. 
Mr. Pritt, however, said that a Government Department or 
its lawyers would be guilty of a dereliction of public duty if 
it omitted the words. The Financial Secretary to the 
Treasury pointed out that to put in all the authorities would 
often mean giving a long list of enactments. The words were 
also included because the order attracted the provisions of 
s. 32 (1) of the Interpretation Act, 1889, as applied by 
reg. 998 of the Defence (General) Regulations, 1939. Besides 
thinking that the words were essential, Mr. GLENvIL HALL 
thought they were “ rather nice "’ and “ sonorous.” Among 
other speakers who attacked the use of the phrase, Mr. E. P. 
SmitH contended that legislation by statutory rule and order 
‘should never be a garden of Eden for the serpentine legal 
mind, which always has an arriére-pensée or a conceivable 
eventuality in every coil ”’ {sic}. 


“c 


The Laski Libel Action 


WHEN political, like other passions, run high, they some- 
times reach their climax in a cause célébre. What was there 
about the case of Laski v. Newark Advertiser Co., Ltd. and 
Parlby that seemed to make it a leading case among causes 
célébres? It embodied no decision on a new principle of law. 
The jury decided, as a matter of fact, that the plaintiff had 
said what the defendants had alleged him to have said, or, in 
the words of their finding, that the report in the Newark 
Advertiser was a fair and accurate report of a public meeting. 
They also held that it dealt with a matter of public concern 
and one which it was beneficial for the public to know. In 
spite of the many and voluminous extracts from Professor 
LASKI’s writings that were read at the trial, the jury made no 
finding on the issue of justification. Consequently the result 
threw little light on whether what the plaintiff was alleged 
to have said accorded with his true opinions. Indeed, those 
who sincerely wish to learn the plaintiff's opinions are more 
likely to study his work in the original than in extracts 
selected to fit a case put forward in court. The attraction of 
the case for those who wish to study it—and the Daily 
Express has now beneficently published a verbatim report, 
handsomely bound and illustrated, at the modest price of 
five shillings—is that it revolves round a personality whose 
position in a leading political party was made an issue in an 
historic General Election, and great advocates and lawyers 
contested it before a judge who is a profound lawyer and wise 
in the wavs of the world. The full report is obtainable onl) 
from the Daily Express. Those who wish to study advocacy 


at its best will read and re-read it, and it is possible that they 


will at the same time learn a little Jaw. 
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COMPANY LAW 
MODIFICATION 
Last week I mentioned some of the difficulties which arise 
when it is desired to modify the rights attached to a class of 
shares by the memorandum of association. It is much the 
more common practice to-day to set out the rights of the shares 
not in the memorandum, but in the articles of association, 
and where this is done, the procedure for effecting a subse- 
quent modification is of a comparatively simple nature. 
Usually the articles themselves contain provision for modi- 
fication : see, for example, cl. 3 of the 1929 Table A, infra. 
If the articles set out the rights of different classes of shares 
and contain no provision for varying those rights, then in 
principle the rights can be altered by an alteration of the 
articles in the usual way, that is, by a special resolution 
of the company in general meeting, without the necessity 
of obtaining any consent from the class of shareholders whose 
rights are being modified. Curiously enough, this point 
does not seem to have come before the court ; if it is the correct 
view that rights conferred by articles containing no provisions 
for modification of the rights can be modified by an alteration 
of the articles, the result might well be that the holders of the 
shares affected would have no say in the matter at all, because, 
for example, the shares are preference shares and under the 
articles confer no right to attend general meetings or to vote. 
In other cases, even if the shares entitle the holders to vote 
at general meetings, their votes may be of no avail to stop 
the passing of the necessary special resolution by the votes 
of the ordinary shareholders. However, though it may be 
the case that the rights of a class of shares may in such 
circumstances be validly altered by a special resolution of the 
company, it must be remembered that the resolution may be 
open to attack by the shareholders affected on the ground 
that it is oppressive or even fraudulent, or otherwise not 
bona fide for the benefit of the company. Accordingly, 
unless all or the great majority of the holders of the shares 
affected are agreeable to the proposed modifications, it would 
be unwise in such a case for the modifications to be effected 
by an alteration of the articles, the necessary resolution for 
which is passed by means of the votes of another class of 
shareholders who are not only losing nothing, but possibly 
gaining by the modifications: there is always available the 
machinery of a scheme of arrangement under s. 153 of the 
Act, provided the holders of three-quarters of the shares 
affected are in favour of the modifications, and if that majority 
is not in favour it can be assumed that the modifications are 
almost certainly unfair and that no attempt should be made 
to achieve them simply by altering the articles. 

I have said that there does not appear to be any decision 
of the court on the question of modifying the rights of a class 
of shares where the rights are conferred by articles which 
contain no provision for modification. This was the position 
in Ke National Dwellings Society, Ltd. (1898), 78 L.T. 144, 
which was a case of reduction of capital where the articles 
had first been altered by introducing a clause for the modi- 
fication of rights, and resolutions were passed under the new 
article by different class meetings sanctioning such alteration 
of their rights as was involved in the terms of the reduction. 
The reduction was confirmed by the court, but there is nothing 
in the report to indicate whether the validity of the procedure 
adopted was discussed. No doubt articles containing no 
modification of rights clause can be altered by the introduction 
of such a clause ; and if this is done and then the necessary 
authority obtained, pursuant to the clause, from the class of 
shareholders whose rights are to be modified, there would be 
much less scope for any allegation that the modification is 
oppressive or mala fide and a dissentient minority would 
either have to accept the modification or apply to the court 
under s. 61 of the Act (as to which see infra). There is, 
however, a possible objection to this course, namely that the 
alteration of the articles by the introduction of a modification 
Clause where no such clause previously existed in itself 
involves an interference with the rights of a class of share- 
holders ; not that the alteration of the articles would on that 
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account be in itself invalid, but again considerations of 
unfairness or oppression might arise if the class has no rights 
of voting on the resolution to alter the articles or its votes 
cannot prevent the passing of the resolution by means of the 
votes of members of the company who hold shares of another 
class. 

I have dealt with this question of the absence of a modifica 
tion article at, perhaps, more length than the point merits, 
for it is uncommon to find articles which do not contain the 
clause. It is usually in the form of or very similar to cl. 3 
of the 1929 Table, which provides that : “if at any time the 
share capital is divided into different classes of shares, the 
rights attached to any class (unless otherwise provided by the 
terms of issue of the shares of that class) may be varied with 
the consent in writing of the holders of three-fourths of th: 
issued shares of that class, or with the sanction of an extra 
ordinary resolution passed at a separate general meeting of the 
holders of the shares of that class.’’ It has always seemed 
to me a little curious that this article is drafted in an enabling 
rather than a restrictive form ; if rights are attached to shares 
by the articles then, in principle, those rights can be modified 
by an alteration of the articles, and I should have expected 
a provision designed to qualify this position to be on the lines 
that “‘ the rights attached to any class of shares shall not be 
varied except with the consent, etc.’’ Perhaps this is being 
hypercritical, for no doubt an article saying that a thing can 
be done in a certain way implies that it cannot be done in any 
other way, and I have certainly never heard it suggested that, 
where you have an article like cl. 3 of Table A, it is nevertheless 
open to the company to alter class rights without the consent 
or sanction thereby required. 

Accordingly, where the articles set out the rights of a class 
of shares and contain a modification of rights clause, the 
procedure for effecting a modification is comparatively simple 
and is constantly utilised; the alternative machinery fo1 
effecting a modification, namely a scheme of arrangement 
under s. 153, can of course still be resorted to, but it is very 
rarely necessary to do so. It should be borne in mind, 
however, that the wording of a particular variation of rights 
article may require careful consideration to determine whether 
the transaction proposed comes within its provisions ; for 
example, if the article authorises only the ‘‘ variation” o1 
‘‘ modification ’’ of rights, it cannot be made use of to effect 
an abrogation or extinction of rights without giving something 
in their place. On the other hand, some _ transactions, 
although their result is that in some sense the position of a 
class of shareholders undergoes a change, do not necessarily 
involve a variation or modification of their existing rights ; 
for example, where preference shareholders have no priority 
as to capital but are entitled to a fixed cumulative preferential 


-dividend on the nominal amount of the capital from time 


to time paid up on their shares, a rateable reduction of capital 
on all the company’s shares, preference and ordinary, although 
its necessary result is to diminish the actual preferential 
dividend, is not an alteration of the rights of the preference 
shareholders so as to require their consent under a variation 
of rights article : see Re Mackenzie & Co., Ltd. |1916) 2 Ch. 450. 
Again, where there are two or more classes of shares, all of 
which carry one vote per share, a resolution sub-dividing 
the shares of one class (e.g., sub-dividing each {1 share of 
the class into two shares of 10s. each) and making no alteration 
of voting rights will have this result, that the holders of the 
class of shares sub-divided will have their voting power 
doubled, and the position in regard to voting of the other 
class or classes will be changed adversely ; but the sub-division 
of shares of one class, though producing this adverse effect 
on the shareholders of the other, is not a variation of the 
rights of the latter, which remain exactly the same as they 
were, i.c., the shareholders of that other class still have one 
vote per share: see Greenhalgh v. Arderne Cinemas, Ltd. 
1946} 1 All E.R. 512, a case which I discussed at some length 
in 90 So. J. 375, 388. The judgment of the Master of the 
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Rolls in that case does suggest, however, that the operation, 
though not involving a “ variation” or ‘‘ modification ’’ of 
rights, might be held to “ affect ’’ the rights of the shareholders 
whose votes remained the same but whose relative voting 
strength had diminished, so that a modification of rights 
article requiring consent to transactions which, inter alia, 
‘affect’ the rights of a class, may have a wider operation 
than an article referring to ‘‘ variation” or ‘‘ modification ” 
only. 

One last point in regard to modification of the rights of a 
class: s. 61 of the 1929 Act provides that where the rights 
of a class of shares have been varied pursuant to a variation 
of rights provision in a company’s memorandum or articles, 
the holders of not less than fifteen per cent. of the issued 
shares of the class, being persons who did not consent to or 
vote in favour of the resolution for the variation, may apply 
to the court to have the variation cancelled ; and the court, 
if satisfied that the variation would unfairly prejudice the 
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shareholders of the class concerned, may disallow the variation, 
but, if not so satisfied, is to confirm it. The usefulness of this 
provision in allowing a dissentient misority to have the 
fairness of the variation submitted to the consideration of the 
court is very much weakened by the requirement of the section 
that the application must be made within seven days after 
the date on which the shareholders of the class consented to 
or sanctioned the variation; seven days is usually far too 
short a period in which to obtain the concurrence of the 
necessary percentage of shareholders in making the application, 
and an application made within the seven days but before 
authority has been obtained from the necessary percentage 
will not be entertained, although at the hearing the required 
support is forthcoming: see Re Suburban & Provincial 
Stores, Ltd. (1943) Ch. 156; Re Sound City (Films), Ltd. [1947] 
Ch. 169. The new Companies Bill recognises that the seven 
day period is too short, and proposes to amend the section so 
as to allow the application to be made within twenty-one days. 


A CONVEYANCER’S DIARY 


LOST 


WHERE a person seeking to establish an easement cannot 
point to the grant whereby it was created, he must support 
it either by showing grounds for a grant to be implied, or for 
a grant to be presumed, or by bringing the case within one or 
other of the sorts of prescription. With implied grants, 
which arise on the severance of a single tenement, I am not 
on this occasion concerned. Prescription and presumed 
grant form a_ single group, which is best considered 
historically. 

The earliest form of prescription was prescription at 
common law. According to Coke, quoted by Lord Blackburn 
in Dalton v. Angus (1881), 6 App. Cas. 740, at p. 810, “to 
make prescription, two things are incidents inseparable, 
possession or usage, and time. Possession must be long, 
continual, and peaceable. As to ‘long’ Lord Coke says: 
‘It is the time given by law, which in England is the time 
whereof there is no memory of man to the contrary.’ But 
though living memory might not be to the contrary, yet if 
written evidence showed that the possession had a beginning 
it was defeated.’’ According to Cockburn, C.J., in Bryant 
v. Foot (1867), L.R. 2 Q.B. 161, at p. 180, the courts adopted 
the year 1189 as the limit of legal memory for the purpose of 
prescription at some date about 1275, by analogy with the 
provision in the Statute of Westminster the First, of 1275, 
which had provided that 1189 should be the date from which 
the limitation of real actions was torun. When 1189 was first 
adopted, it gave a prescriptive period of at least eighty-six 
years (which was long enough, in all conscience) ; but, as 
time went on, nothing was done to alter this feyminus a quo, 
either as regards real actions or prescription for incorporeal 
hereditaments. In the reign of Henry VIII, the Legislature 
at last interfered and provided a fixed number of years as the 
limitation period for real actions, but, for some reason not 
stated by Cockburn, C.J., the courts did not on this occasion 
follow suit. ‘‘ It was, of course, impossible that as time went 
on the adoption of a fixed epoch, as the time from which legal 
memory was to run, should not be attended by grievous 
inconvenience and hardship. Possession, however long, 
enjoyment, however uninterrupted, afforded no protection 
against stale and obsolete claims, or the assertions of long 
abandoned rights. And, as Parliament failed to intervene to 
amend the law, the judges set their ingenuity to work, by 
fictions and presumptions, to atone for the supineness of the 
Legislature, and to amend, so far as in them lay, the law, 
which I cannot but think,’’ added his lordship, “‘ they were 
bound to administer as they found it. They first laid down 
the somewhat startling rule that from the usage of a lifetime 
the presumption arose that a similar usage had existed from 
a remote antiquity. Next, as it could not but happen that 


in the case of many private rights, especially in that of 
easements, which had a more recent origin, such a presumption 
was impossible, judicial astuteness to support possession and 


GRANT 


enjoyment, which the law ought to have invested with the 
character of rights, had recourse to the questionable theory 
of lost grants. Juries were first told that from user, during 
living memory, or even during twenty years, they might 
presume a lost grant or deed ; next they were recommended 
to make such presumption ; and lastly, as the final consum- 
mation of judicial legislation, it was held that a jury should 
be told, not only that they might, but also that they were 
bound to presume the existence of such a lost grant, although 
neither judge nor jury, nor anyone else, had the shadow of 
a belief that any such instrument had ever really existed.” 

Such was the genesis of the doctrine of lost grant. But it 
does not seem to have reached its developed condition at all 
early. Blackstone has a remarkably jejune account of 
“ways ”’ in the course of a chapter (Book II, cap. iii) in 
which he dilates at length on other incorporeal hereditaments 
such as advowsons and tithes, and deals also with such things 
as estovers, dignities, franchises and rents. He does not 
appear to recognise easements as a species at all, nor does he 
anywhere treat of such important sub-species as the rights to 
light and support. Moreover he appears only to recognise 
three modes of creation, namely, express grant, implied grant, 
and immemorial prescription. In Dalton v. Angus, Lord 
Blackburn quotes a case where the inference of a grant was 
drawn in 1606 from 303 years’ enjoyment, but states that 
the earliest reported decision that a jury “ ought to be 
directed that if they believed that there had been what was 
equivalent to adverse possession as of right for more than 
twenty years they ought to presume that it originated 
lawfully, that is, in most cases, by a grant ’’ was only in 1761. 
The doctrine had therefore been fully effective for only two 
generations when it was (somewhat belatedly) overlaid by 
the Prescription Act, 1832, which made the provisions 
omitted in 1275 and in 1541. 

The Prescription Act, 1832, is by no means perfect, and it 
is quite wrong to regard it as the last word on the subject or 
as the only legal ground for the acquisition of easements by 
mere user. In most cases the pleader should rely on the 
doctrine of lost grant as well as on the Act. The Act is 
distinctly technical, and like all statutes is liable to a narrow 
construction ; the doctrine of lost grant is broad and flexible. 
Thus in Hulbert v. Dale |1909) 2 Ch. 570, the way in question 
seems to have been used since about 1804, but the easement 
was incapable of being upheld under the Act. For there had 
been unity of seisin for twenty-five years until a date some 
four years before the action; the adverse user immediately 
before action brought was thus only four years. Joyce, J., 
and the Court of Appeal were able, however, to give effect 
to the easement by presuming a lost grant, which in the 
peculiar circumstances of that case might very well have 
actually existed. Another example of a case where a lost 
grant might very properly be presumed is where twenty 
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years’ user ending eighteen months before action brought 
could be shown. Here the Act would be no help, because the 
user would not be during a period ending with the issue of the 
writ. Again, since the period of limitation has been reduced 
from twenty years to twelve, it would be worth arguing that 
the court is now at liberty in a proper case to presume a lost 
grant upon evidence of upwards of twelve years’ actual user ; 
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thus the court would act by analogy with the law of 
limitation, as in earlier days, and might uphold an easement 
on evidence of less than the full twenty years’ user. There 
would, I think, be a good chance of success if there were 
evidence of seventeen or eighteen years’ user. ‘‘ Lost grant ” 
is not a picturesque survival; it is a practical doctrine, but 
one too often overlooked. 


LANDLORD AND TENANT NOTEBOOK 


CONTROL AND SHARED KITCHENS 


EARLIER in the year, an erudite contributor to The Times, 
describing in a special article the habits of the Eskimo, 
mentioned that three-roomed dwellings were often shared by 
two families, both of which slept in one of the rooms. This 
may make it comparatively easy for county court judges 
operating in arctic regions to adapt themselves _ if 
appointed commissioners to try matrimonial causes, as have 
been some of our own judges; but in landlord-and-tenant 
cases “‘sharing’”’ problems which confront the latter, ever 
since the decision in Neale v. Del Soto {1945} K.B. 144 (C.A.), 
centre most frequently in the kitchen. 

Neale v. Del Soto itself, though it established a principle, 
was, tnfortunately, not a typical case. The nature of the pro- 
ceeding was an apportionment summons. The house concerned 
was a somewhat large one with a standard rent of 30s. a week. 
The respondent, tenant of the whole house, had, under the 
arrangement made with the applicant, exclusive rights as 
regards five rooms; the applicant had exclusive possession 
of two rooms ; both were entitled to use not only the kitchen, 
but also the garage, the bathroom, the lavatory, the coalhouse 
and the conservatory. And in fact the two not only ate their 
meals in the kitchen, but also divided between themselves 
the work of preparing those meals. It was in these circum- 
stances that the court upheld the county court judge in his 
refusal to carry out the desired apportionment, and the 
ground for the refusal may be briefly stated as follows: the 
applicant was not, in the words of the Increase of Rent, etc. 
(Restrictions) Act, 1920, s. 12 (2), the tenant of part of a 
house let as a separate dwelling. It is only when one comes 
to consider the different ways in which accommodation can 
be shared, and the special importance of the distinction in the 
case of kitchens (which do not as readily lend themselves to a 
diarchy as do, say, garages) that one realises that, from the 
pleading point of view, the statement contains a negative 
pregnant. For its gist may be either: ‘‘ The applicant was 
not a tenant ”’ or “ The applicant’s holding was not a part of 
a house let as a separate dwelling.”” When the principle has 
to be applied or is sought to be applied to cases in which both 
parties hold of the same grantor and cases in which the grantor 
has merely reserved a right of user the importance of the 
distinction is enhanced. And further enhancement becomes 
possible when the variety in the nature of what may be 
“shared ’’ is considered. Some of the accommodation 
reviewed in Neale v. Del Soto can, in ordinary circumstances, 
conveniently be used by two persons or members of two 
households at the same time : for instance, the conservatory. 
Other accommodation, such as the bathroom, cannot be so 
used ; but the user is occasional and of short duration. The 
kitchen, however, is a place which at least two people wish to 
use frequently and contemporaneously, and each party is, 
moreover, likely to have strong and rigid views on the 
treatment and location of various articles of equipment. 

The next case in which sharing played a part was Sharpe v. 
Nicholls [1945] K.B. 382 (C.A.), and a kitchen was part of 
the subject-matter. But, apart from the fact that the appeal 
was allowed on the ground that the plaintiffs had not proved 
title (see last week’s ‘‘ Notebook,” 91 Sor. J. 204), there was 
little occasion to go into the distinctions adverted to above. 
What had happened was that an order had been made by the 
county court judge “ that the defendant do give the plaintiff 
possession of the said land . . . subject to plaintiff allowing 
defendant a Rent-Act-protected tenancy of the two front 
rooms, together with joint use of kitchen and out-offices.” 





This condition was held to be invalid as contravening the 
principle laid down in Neale v. Del Soto. But the question 
whether this was because there would be no tenancy or 
because the tenancy would not be a part of a dwelling-house 
was not gone into. It is clear, however, that Morton, L.J., 
regarded his judgment in the older case as having been based 
on the view that, though a grant of exclusive occupation of 
some rooms with a right to use other accommodation jointly 
with others would constitute a tenancy, the tenancy would 
be outside the Increase of Rent, etc., Restrictions Acts ; both 
as regards this and as regards the importance of the nature of 
what is shared the following passage applies : “ It is in each 
case a question of degree whether there is a letting of part of a 
houSe as a separate dwelling within the meaning of the Act. 
But in the case of a very small cottage like this it seems to 
me that if each part has two rooms, and they share the use 
of those very important rooms—the kitchen and the rooms 
which are sometimes referred to as ‘the usual offices’—the 
decision in Neale v. Del Soto applies.”’ 

Less than a month later Cole v. Harris |1945] K.B.474 (C.A.), 
showed, first, that there might be two views on the ratio 
decidendi of Neale v. Del Soto. For while Morton, L.J., in 
his lengthy and exhaustive review of the position again laid 
the emphasis on what is let and shared, MacKinnon, L.J., 
rather surprisingly appears to interpret the older decision as 
based on a finding that Neale had never been Del Soto’s 
tenant, but only a lodger. ‘‘ These two contrasted sorts of 
agreement : (a) a demise of part of a house as a separate 
dwelling, and (5) an agreement to share the use of a house, 
are perfectly intelligible . . . In Neale v. Del Soto the judge 
found it was (4), and the Court of Appeal agreed with him.” 
Morton, L.J., made no express comment on this, but he at 
least never suggested that Neale’s exclusive occupation of 
two rooms did not make him the grantee of an estate. 

What was more thoroughly gone into was the matter of 
the nature of what was shared. In a minority judgment 
Lawrence, L.J., held that if any part essential to the use of 
premises as a dwelling-house, e.g., a lavatory, was shared, the 
arrangement was outside the Acts; but Morton, L.J., 
formulated a test accepted by MacKinnon, L.J.: ‘ There is 
a letting of part of a house as a separate dwelling . . .-if,and 
only if, the accommodation which is shared with others does 
not comprise any of the rooms which may be fairly described 
as ‘ living rooms’ or ‘ dwelling rooms’.’’ In the case before 
the court, only a bathroom-cum-lavatory was shared by the 
defendant, who was sued for excess rent, the plaintiff, and one 
other occupant of the building, likewise a grantee ; but, by 
way of illustrating the point and explaining the older decisions 
Morton, L.J., continued: “ To my mind a kitchen is fairly 
described as a ‘ living room,’ and thus nobody who shares a 
kitchen can be said to be tenant of part of a house let as a 
separate dwelling.” 

Taken by itself, this observation may easily be misinter- 
preted. It should be read together with the learned Lord 
Justice’s earlier description of the use of the kitchen in Neale 
v. Del Soto, and with what follows: ‘“ In many households 
the kitchen is the principal living room, where the occupants 
spend the greater part of the day. Very often it is the warmest 
part of the house and the family ted to congregate there for 
that reason.” 

This, at least, suggests that a kitchen may fall within one 
of two categories described at the end of my second paragraph, 
and the importance and the limitations of the test may be 
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seen from an attempt made later in the year, before the 
learned judge who had decided Cole v. Harris at first instance, 
to distinguish between kitchens accordingly. This was 
in Lewis v. Martin (1945) L.J.N.C.C.R. 182, when joint use of 
a room described by the plaintiff landlord as a “ scullery,”’ 
but found to be a kitchen in which meals were prepared and 
cooked and washing-up performed, was held to take the 
premises out of the Act though not used as a sitting-room. 
Judge Wethered stressed the fact that the user was not 
occasional ; a large part of the day would be spent there. 
An unreported decision at Kingston County Court which came 
to my notice, in which it was held that a scullery containing 
a cooker, not used regularly (both parties were in the habit 
of ‘“‘ taking their meals out’’), did not exclude the premises 
from control, is not inconsistent with this. But the latest 
authority, Kenyon v. Walker (1946), 62 T.L.R. 702 (C.A.), 
shows that “ unwarrantable extra refinements” are un- 
welcome ; the mere right to use the kitchen “at all times for 
the purposes of cooking’’ was held to bring a tenancy within 
the test. 

The other point I have mentioned, which I may call the 
tenancy or lodgership point, has given rise to or may give rise 
to more difficulty. In the case just mentioned, Judge 
Wethered observed that he was at a loss to understand 
MacKinnon, L.J.’s judgment in Cole v. Harvis to the effect 
that the parties in Neale v. Del Soto had neve: been landlord 
and tenant at all. A month or so later, in Blackburn v. 
Evans [1945] L.J.N.C.C.R. 199, at Chesterfield County Court, 
Judge Willes, dealing with a case in which the grantee, as he 


TO-DAY AND 


April 21.—In 1665 Gray’s Inn was still struggling to keep up 
the dying custom of the Readings. On 21st April it was ordered 
that ‘‘ Mr. Snape in respect of his sickness is excused from 
reading till Lent. Mr. Luttrell to be next Summer Reader. 
Mr. Lehunt and Mr. Raworth to be his assistants.’’ The great 
plague of that year prevented Luttrell from reading and after- 
wards he “ received a great loss by fire.’’ In consideration of this 
he was in May, 1666, excused altogether from reading. 


April 22.—On 22nd April, 1730, the Lincoln’s Inn Benchers 
heard a complaint “ that last night a fire was in the chambers 
of Mr. Oliver Horsman, which endangered the whole staircase, 
which was occasioned by his being disordered with drink,”’ 
and that “‘ he frequently came into his chambers in drink.” 
He attended and said he was willing to sell his chambers and 
undertook in the meantime not to lie there. They were ordered 
to be padlocked. 


April 23.—On 23rd April, 1761, the Gray’s Inn Benchers 
ordered that “ Mr. Fitzgerald is to remove the pipe set up by him 
at the back of his chambers No. 8 Holborn Court and is no longer 
to keep pigeons.’’ Mr. Cannon was to answer complaints of his 
having made “ several kinds of noise in his chambers at very 
early and improper times.”’ 


April 24.—On 24th April, 1793, Gray’s Inn appointed a com- 
mittee to meet committees of the other Inns of Court in the 
Middle Temple Parliament Chamber. The matter for con- 
sideration was the question of conditions for call to the Bar. 
In 1762, it had been agreed that none should be called before the 
end of five years from his admission ; that no one under twenty- 
one years of age should be called and that everyone must actually 
keep twelve terms in Hall before his call. Masters of Arts and 
Bachelors of Law of Oxford and Cambridge might be called at 
the end of three years, but this did not dispense them from 
keeping their usual commons in Hall. Now it was decided to 
extend this concession to graduates of Dublin University. 


April 25.—The Holmes-Pollock letters give pleasant glimpses 
behind the judicial scenes. One from Mr. Justice Holmes at 
Washington dated 25th April, 1920, tells of the double flowering 
cherry trees along the river and how “ three of us judges hooked 
off after conference yesterday and motored along a mile of 
wonder.” He tells Sir Frederick Pollock of a recent judgment 
of his own “ affirming the constitutionality of a law in pursuance of 
a treaty with you for the protection of migratory birds.’’ There 


was also “ a case in which Illinois tried to dodge the constitutional 
requirement of due faith and aids to judgments in other States 
by denying jurisdiction to courts otherwise competent. 


They 
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found, had the exclusive occupation of two rooms and the 
joint use of a cooker in the kitchen, an oven in the living-room, 
a gas meter, and a cellar used for storage, reluctantly came 
to the conclusion that the defendant was a mere lodger ; 
the judgment of MacKinnon, L.J., bound him, and he must hold 
that there was no demise, and no protection for the defendant. 
(Similar sentiments inspired para. 111 of the Report of the 
“ Ridley’ Committee on Rent Control.) In Krauss vy. 
Boyne {1946} 1 All E.R. 543, this difficulty was hardly alluded 
to: the parties in that case had analysed the weekly payment, 
17s. 6d. for three unfurnished rooms and 2s. 6d. (I think 
“22s. 6d.”” must be a misprint) for use of kitchen, usual 
offices, gas, etc., and Sellers, J.’s judgment was based on the 
consideration that one grant was useless without the other, so 
that there was a sharing; apart from this, no question arose on 
the precise nature of the relationship. But in an unreported case 
at Ilford County Court, I have known it to be held that where 
a landlord let the two floors of his house to separate tenants, 
who were to share the kitchen, Neale v. Del Soto did apply ; 
and this is not altogether easy to reconcile with the latest 
reported county court decision, Kennedy v. Horrocks (1947), 
91 Sox. J. 65, in which Deputy-Judge Doyle distinguished 
that decision because in the case before him, though the kitchen 
was shared, it had been and was let to the defendant tenant : 
in Neale v. Del Soto, according to the learned deputy @unty 
court judge, the tenant had no estate in the kitchen, which 
remained in the possession of the landlord. Which shows 
that degree of sharing and nature of what is shared may not 
be the only considerations in these difficult cases. 


YESTERDAY 


laid hold of a statement of mine in an earlier case that the con- 
stitution did not oblige States to furnish a court but we said the 
dodge wouldn’t do.” . 


April 26.—In1732, Sir John Chesshyre, the Prime Serjeant, was 
retiring from practice. On 26th April, he noted in his fee book : 
“First day of Easter Term acquainted judges that I found it 
time to quit attendance at Westminster and I told Mr. Attorney 
and Solicitor-General I would reckon myself obliged to attend 
the King’s business as occasion should offer and I should be 
thought or found able. All commended my resolution.” 


April 27.—The Benchers of Gray's Inn received the following 
letter: ‘‘ United parishes of St. Andrew Holborn above Bars 
and St. George the Martyr, Middlesex. Workhouse, Gray’s 
Inn Lane. 27th April, 1798. The committee of the Armed 
Association forming in these united parishes beg leave to request 
of your Honourable Society to permit the members of the 
Association to be drilled and exercised in such part of your 
gardens as shall not be incompatible with your own internal 
regulations. I have the honour to be, Honourable Sirs, your 
very obedient and humble servant, W. Kinnard, Chairman of the 
Committee.” Under the threat of French invasion ‘‘ Home 
Guards ” were being formed throughout England. The Benchers 
returned a favourable answer. 


PRISONERS OF WAR 

The continued presence in England of the German prisoners 
may well recall memories of the French prisoners who spent 
many years in this island during the Napoleonic wars. By 
1811, there were so many in England that a large part were 
distributed about Scotland. At Selkirk, for instance, there were 
190 dfficers on parole allowed a restricted freedom so long 
as they kept within certain bounds which, however, no one 
made them observe very strictly. Trespass beyond was 
theoretically punishable by a fine of a guinea payable to whoever 
informed, but despite this, everyone combined to wink at infringe- 
ments of the regulations and in particular Walter Scott. Monsieur 
Doisy de Villargennes, one of the prisoners, wrote in after years 
his recollections of his captivity, including his impressions of the 
lawyer novelist : “‘ There was one person just at this time whom 
I did not then appreciate as I afterwards did—Sir Walter Scott, 
then plain Mr. Scott. Probably no one knew, unless his pub- 
lishers, or even suspected him of being The Great Unknown, 
the author of Waverley. As for us, we only saw in Mr. Scott, 
the Sheriff of Selkirkshire, a lawyer of some repute in Edinburgh. 
As Sheriff, he frequently came to Selkirk, he having his home 
at Abbotsford, little more than three miles distant from Selkirk. 
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Mr. Scott became acquainted with one of our comrades named 
Ternier ... Shortly after, without the knowledge of the Govern- 
ment agent, or rather, with his tacit approval, Ternier was 
invited to Abbotsford... Later... he was requested by Mr. Scott 
to bring with him three of his friends each time he was invited 
to dinner at Abbotsford... In the twilight those who were invited 
repaired to the boundary .. . there a carriage awaited us, which 
took us at a good pace to Abbotsford, where we were most 
graciously received by our host ... Our host appeared to us in 
quite a different aspect to that under which we had known 
him passing in the streets of Selkirk. There he gave us the 
impression of being a cheery, good-natured man, whose face was 
rather ordinary and whose carriage somewhat common, and 
halting in his gait, this probably due to his lameness. At 
Abbotsford . . . we found him a gentleman full of cordiality and 
gaiety, receiving his*guests in a fashion as amicable as it was 
delicate.” 
ALMosT A DUEL 

The Frenchman also noticed that Scott was anxious for the 
minutest details of the Imperial Army. ‘ All that particularly 
referred to Napoleon, and, above all, traits and anecdotes 
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appeared to interest our host in the highest degree... We 
little suspected that our host was gathering material for a work 
published ten years later under the title of ‘ A life of Napoleon 
Bonaparte ’.’’ This biography very nearly involved Scott in 
a duel. Some of the statements in it caused great annoyance 
to a certain General Gourgaud, one of Napoleon’s attendants 
on St. Helena and in August, 1827, it looked so much as if honour 
would demand a hostile meeting that Scott wrote to his friend 
William Clark (one who “ will think of my honour as well as my 
safety ’’) to ask him to handle the affair for him. ‘ I am aware,” 
he wrote, ‘‘ I could march off upon the privileges of literature 
and so forth, but I have no taste for that species of retreat ; 
and if a gentleman says to me I have injured him, however 
captious the quarrel may be, I certainly do not think, as a man 
of honour, I can avoid giving him satisfaction, without doing 
intolerable injury to my feelings and giving rise to the most 
malignant animadversions.’’ Gourgaud had a reputation as a 
fencer and a marksman, but Scott was a good shot too and said 
he meant to use a pair of pistols he had which had been taken 
from Napoleon’s carriage at Waterloo. In the end, the affair 
blew over. 


ANNUAL MEETING OF THE BAR 


Tue Annual General Meeting of the Bar took place in the 
Old Hall, Lincoln’s Inn, on the 14th April, with the Attorney- 
General, Sir Hartley Shawcross, K.C., M.P., in the chair. This 
was the first annual meeting since the constitution of the Council 
was revised. 

The Attorney-General expressed the warm appreciation of the 
Bar for the work which the old Council and its officers had done. 
It involved no reflection on them to say that there had never 
been a year of greater activity, and that the Council’s work 
would probably continue to increase in importance and value to 
the profession and the country. Post-war conditions made it 
desirable that professional organisations should be more active. 
The Council had in the past been somewhat conservative and 
content to restrict its outlook to purely professional matters. 
Although the etiquette, discipline and order of the profession 
were probably even more important to-day than in the past, the 
Council would rightly concern itself also in future with the general 
development of the country’s laws and the administration of the 
courts. Sir Hartley said he had during the past few years been 
much impressed by the work of legal professional associations 
abroad. Even before the war they had shown great activity in 
examining and criticising pending legislation and in canvassing 
and discussing projected reforms in law and administration. 
Without suggesting that it would be desirable to reproduce in 
this country the Annual Convention of the American Bar 
Association, he maintained that if the English Bar was to play 
its full part in the life of the country it had much to learn from 
the collective activities of sister bodies in foreign countries. It 
should establish close and friendly contacts with them, for this 
would promote legal development in different countries upon 
consistent lines and assist in the development of international 
understanding and co-operation. Experience at Nuremberg had 
shown repeatedly that where diplomats and politicians failed, 
persons of the same profession meeting together to discuss matters 
of common interest were able to reach a wide measure of 
agreement and understanding. During the past year he had had 
the privilege of representing the English Bar in Poland, Czecho- 
slovakia and the United States. The Lord Chancellor and he 
had invited a return visit from Poland which they hoped would 
take place this summer. He had asked Mr. Vyshinsky to agree 
to exchange of visits between English and Russian lawyers, and 
he hoped it would soon be possible to revive the previous practice 
of exchanging visits with the American and Canadian Bar 
Associations. The English Bar should also play a leading part 
in the various international organisations of lawyers. 

Such wide activities, however, involved not only hard work 
for the Council, but also staff and finance. It ought not to be for 
the Government or the Attorney-General to invite lawyers from 
foreign countries or pay the expenses of English lawyers who 
went abroad in response to invitations. This ought to be the 
responsibility of the Bar. Until, however, the Council was 
provided with adequate finances its activities must inevitably be 
very severely restricted. By contrast with The Law Society, 
the British Medical Association, or any one of a score of other 
professional bodies, the finances of the Bar Council were 
deplorably inadequate. One difficulty was, of course, the division 
of the profession into two distinct branches. He welcomed the 
proposal to establish a joint standing committee with The Law 


Society to enable matters of common concern to be discussed, 
especially in the field of law reform. 


REFORM OF LAW AND PROCEDURE 


Parliament, though preoccupied with economic questions, had 
not lost sight of legal reform. The Government were imple- 
menting the recommendations of the Denning Committee on 
divorce procedure and had in hand similar procedural reforms for 
the other divisions of the High Court and for other courts, with 
the object of making the machinery of justice more efficient, 
expeditious and cheap. The Bill to implement the recommen- 
dations of the Cohen Committee on company law was passing 
through Parliament, and another Bill would make reforms in 
the system of litigation to which the Crown was a party. The 
Government hoped next session to introduce a Bill enacting the 
Rushcliffe proposals for legal aid and the very important 
Criminal Justice Administration (Amendment) Bill. The strength 
of the judicial House of Lords had been increased in order to 
reduce delay. A War Office committee was discussing the reform 
of law and procedure in courts martial, and the Government 
would welcome the assistance in its deliberations of the Bar 
Council and the Joint Standing Committee. 

Only a small increase had taken place in the number of cases set 
down for trial. The lists still compared very unfavourably with 
those of the vintage years before the war. The Government 
hoped to bring about improvement through its various measures 
of reform, and in the meantime they were glad to know that most 
of those barristers who had served the country in various 
capacities were now well on the way to re-establishing themselves 
in Bar practice. In making appointments and nominations he 
always gave high preference to those who had performed war 
service. . 

Mr. G. O. Slade, K.C., Chairman of the Council, moving the 
adoption of the annual statement, paid tribute to Sir Herbert 
Cunliffe, K.C., his predecessor, for his thirty-one years of service 
on the Council (not twenty-five years, as in the statement). He 
regretted that the lecture tours abroad for barristers projected 
by the World Friendship Association could not be arranged 
owing to insuperable difficulties in other countries. He announced 
the recent success of two committees of the Council in obtaining 
an increase of approximately 50 per cent. in fees for counsel 
prosecuting in London magistrates’ courts, North and South 
London Sessions, all Metropolitan cases in Surrey and Middlesex, 
and at the Central Criminal Court. Great credit was due to the 
members of these committees and especially to Mr. C. G. L. 
Du Cann. This was an instance of the hard work which the 
Council did for the good of the profession and the public. Full 
credit should be given to the old Council, for the new Council 
had been in existence only for the last six months. 

The Council had long seen the danger, which threatened the 
public even more than the profession, in continued legislation 
which sought to oust the audience of the legal profession from 
special tribunals. On first going into this matter the Council had 
had their attention drawn particularly to one instance, but had 
hardly had time to deal with it b-fore the Bill had come before 
Parliament. They had now been able, through the good offices 
of Messrs. Butterworths, to arrange that such legislation should 
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be brought to their notice in time to enable them to take 
appropriate steps. Messrs. Butterworths had offered to perform 
this service without charge, and the Bar owed the firm a deep 
debt of gratitude. The Council had set themselves the task of 
assisting the Bar in every possible way, and any suggestion 
coming at any time from a member of the Bar would be most 
carefully considered. 

The statement was adopted unanimously. 

The meeting approved without discussion a motion moved on 
behalf of the Council to amend the regulations to provide that 
present members of the Council who had been serving before the 
recent election should not count their previous service for 
compulsory retirement, but that all members of the Council, new 
or old, should stand on the same footing. 
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A motion by Mr. P. Frere-Smith to appoint a special committee 
to study professional etiquette, conduct and practice at the Bar 
failed to find a seconder, but the Attorney-General promised 
that the appropriate committee of the Council would consider 
carefully any concrete suggestions that the mover or any other 
member cared to lay before it. 

Mr. William Latey drew attention to the need for reconsidera- 
tion of the rules as they appeared in the Annual Practice, and 
Mr. G. Kingham regretted that etiquette was not now taught in 
chambers to pupils as it should be. 

In replying to a vote of thanks for taking the chair, the 
Attorney-General invited every member of the Bar who so 
desired to come and discuss with him any matter affecting the 
profession. 


THE BUDGET PROPOSALS 


INCREASED legacy and succession duties and increased stamp 
duties on a large variety of instruments are among the proposals 
in the 1947 Budget. The additional legacy and succession duties 
and the 10 per cent. stamp duty on bonus issues of securities are 
effective on or after 16th April, 1947, but the remaining increases 
will not become operative until the Finance Act is passed. 
Details of the proposals as given in the Budget resolutions are :— 
LEGACY AND SuccEssion DUTIES 
In the case of legacies derived from a testator or intestate 
dying on or after the 16th April, 1947, and successions arising on 
or after that day, on which legacy or succession duty is payable 
or has before that day been paid under the enactments now in 
force, a further legacy or succession duty is to be charged at a 
rate equal to the rate or aggregate rate of the duty thereon under 
those enactments ; and this is to apply also to other legacies and 
successions so as to authorise charging the further legacy or 
succession duty thereon on deaths and other events happening 
on or after the 16th April, 1947. 
STAMPS 
Convevances, Transfers and Leases 
The stamp duties charged under or by reference to the headings 
“Conveyance or Transfer, whether on sale or otherwise,’ 
“ Conveyance or Transfer on sale of any property ”’ and “‘ Lease 
or Tack ’”’ in Sched. I to the Stamp Act, 1891, are to be double 
those now chargeable, but this does not— 
(a) affect the operation of any enactment 
ad valorem duty to ten shillings in certain cases ; 
(b) apply to the duty chargeable on any conveyance or 
transfer on sale, other than of any stocks (including units under 
a unit trust scheme) or marketable securities, or to the duty 
chargeable in respect of any consideration other than rent for a 
lease at a rent not exceeding {20 a year where the conveyance 
or transfer or the lease is not a transaction, and does not form 
part of a larger transaction, or of a series of transactions, in 
respect of which the amount or value or the aggregate amount 
or value of the consideration exceeds £1,500; or 
(c) apply to the duty chargeable on a lease (other than a 
lease operating as a voluntary disposition inter vivos) for an 
indefinite term or a term not exceeding thirty-five years where 
the sole consideration is a rent not exceeding £100 a year. 


limiting an 


Stocks, Marketable Securities and Letters of Allotment, etc. 

(a) The stamp duties charged on marketable securities, share 
warrants and stock certificates to bearer, and on other instruments 
to bearer, are to be double those now chargeable. 

(6) The stamp duties charged under s. 114 of the Stamp Act, 
1891, as amended by subsequent enactments, and under s. 37 
of the Finance Act, 1939, by way of composition for the stamp 
duty chargeable on transfers of certain stocks and the stamp 
duty charged under s. 115 of the Stamp Act, 1891, as amended 
by subsequent enactments, by way of composition in respect of 
the transfer of certain stocks (including units under unit trust 
schemes) and otherwise are to be double those now chargeable. 

(c) The stamp duties charged on contract notes in respect of 
stocks (including units under unit trust schemes) and marketable 
securities are to be double those now chargeable. 

(d) The stamp duties charged on letters of allotment, letters of 
renunciation and other documents having the effect of a letter of 
allotment and on scrip certificates and similar documents are to 
be double those now chargeable. 


Loan Capital, Bonds, Mortgages, etc. 

(a) The stamp duty charged on loan capital under s. 8 of the 
Finance Act, 1899, is to be double that now chargeable. 

(b) The stamp duties charged under or by reference to the 
headings ‘“‘ Bond, Covenant or Instrument ’’ and “ Mortgage, 
Bond, Debenture, Covenant and Warrant of Attorney ’”’ in 
Sched. I to the Stamp Act, 1891, are to be double those now 
chargeable. 

(c) The reference in the heading ‘‘ Bond given pursuant to the 
directions of any Act,” etc., in the said Schedule to duties of 
excise or customs is to include a reference to purchase tax. 


Bonus Issues of Securities 

Where on or after the 16th April, 1947, a company issues any 
shares or other securities or increases the rights or reduces the 
liabilities attached to any shares or other securities and does so 
by way of bonus to members or debenture-holders of itself or of 
another company, a statement must be made of the value of the 
bonus, and that statement will be charged with an ad valorem 
stamp duty of £10 for every £100 or part of £100 of the value of 
the bonus. 
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Mr. Justice MACDERMOTT 


fhe Right Hon. Mr. Justice MacDermott, of the High Court 
of Justice of Northern Ireland, who has been appointed a Lord 
of Appeal in Ordinary in succession to Lord Wright, was Victoria 
prizeman and exhibitioner at King’s Inns, Dublin, and was 
called to the Irish Bar in 1921. He was called within the Bar in 
1936, and in 1942 was elected a Bencher of the Inns of Court of 
Northern Ireland. 

At the General Election in 1938 he entered the 
Parliament as one of the members for Queen’s University. 

He was awarded the M.C. in the first World War, and on the 
outbreak of the recent war he rejoined the forces with the rank 
of Major, but, within a year, was withdrawn from the Army and 
appointed Minister of Public Security, Northern Ireland. 

In 1941 he became Attorney-General and was later appointed 
to a High Court judgeship. 

As the appointment is an Imperial one, Mr. Justice MacDermott 
will have to leave the Northern Ireland Judiciary, of which he is 
the first member to become a Law Lord. 


PRACTICE DIRECTION 
BY THE JUDGES OF THE CHANCERY DIVISION 
Re CouRTS (EMERGENCY PowERs) AcT, 1943 (EVACUATED AREAS) 

Every originating summons issued in the Chancery Division 
on or after the 1st April, 1947, claiming leave, under Section 1 (2) 
of the Courts (Emergency Powers) Act, 1943, to exercise any 
right or remedy available to the applicant in relation to or 
affecting any premises, shall contain in the body of the Summons 
a statement whether such premises were or were not situate 
within an evacuation area described in the second column of the 
Schedule to the Evacuated Areas (Termination) Order, 1947 
(S.R. & O., 1947, No. 98), and if the premises were so situate, 
specifying the reason why, during the operation of the Defence 
(Evacuated Areas) Regulations, 1940 (S.R. & O., 1940, No. 1209), 
the said premises were excepted from the restrictions imposed by 
paragraph 4 (1) of such Regulations. 

The procedure above prescribed shall apply mutatis mutandis 
to applications by Summons issued in pending proceedings 
pursuant to Rule 17 (6) of the Courts (Emergency Powers) 
Rules, 1943. 


Ulster 


(Sgd.) A. H. HoLianp, 
Chief Master, 


March, 1947. Chancerv Division. 


PRACTICE DIRECTION 
SETTLEMENT OF CASES ENTERED FOR TRIAL AT ASSIZES 

Where an action has been settled after it has been entered for 
trial at Assizes and before it comes into the day’s list it need not 
be mentioned to the Judge taking the Circuit but notice of the 
settlement must be given forthwith to the Associate by the party 
who entered the action for trial, and the parties may apply to a 
Master or District Registrar for an Order in accordance with the 
terms of the settlement. 


21st April, 1947. 
OBITUARY 


Mr. G. F. BELL 
Mr. George Francis Bell, solicitor, of Messrs. Davies, Bell & Co., 
solicitors, of Newcastle-on-Tyne, died on Wednesday, 2nd April, 
aged sixty-eight. He was admitted in 1902. 
Mr. C. S. BIGG 
Mr. Charles Sale Bigg, solicitor, of Messrs. Owston & Co., 
solicitors, of Leicester, died recently, aged seventy-nine. He 
was admitted in 1894. 
Mr. G. S. GODFREE 
Mr. George Stanley Godfree, Clerk of the Peace for Brighton, 
died on Good Friday, aged seventy-three. He was admitted in 
1897, 


GODDARD, C.J. 


Mr. H. H. KENDRICK 
Mr. Henry Haden Kendrick, solicitor, of Messrs. Kendrick, 
Williams & Feibusch, solicitors, of Wolverhampton, died on 
Good Friday, aged eighty-five. He was admitted in 1899. 
Mr. JusticE OVEREND 
Mr. Justice Andrew Kingsbury Overend, a Judge of the Eire 
High Court since 1943, died in Dublin, on Tuesday, 15th April, 
aged sixty-nine. He was the elder son of Judge Thomas G. 
Overend, Q.C., a former Recorder of Londonderry. He was called 
to the Irish Bar in 1902 and was admitted to the Inner Bar in 
1920. He was, at the Bar, an outstanding figure in Chancery 
actions, and was noted also as a constitutional lawyer. 
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NOTES’ OF CASES 
COURT OF APPEAL 
jakebread v. Hopping Bros. (Whetstone), Ltd. 
Lord Oaksey, Tucker and Cohen, L.J J. 
7th February, 1947 

Factories—-Woodworking machine—Defective guard incapable of 
optimum adjustment—Deliberate maladjustment by workman 
—Accident—A pportionment of blame—Woodworking Machinery 

Regulations, 1922 (S.R. & O., 1922, No. 1196), regs. 10 (c), 

21, 25. 

Appeal from a decision of Hilbery,* J. 

The plaintiff, an employee of the defendants, was engaged in 
operating a circular saw in their factory. The saw was provided 
with a guard which, however, did not comply with reg. 10 (c) 
of the Woodworking Regulations, 1922, in that, owing to faulty 
construction, it did not, when fully lowered, extend from the top 
of the riving knife to a point as low as practicable at the cutting 
edge of the saw. The plaintiff admitted that he did not like 
working with a guard brought down low, and he, in fact, kept it 
some 34 inches up while working at the machine. While he was 
at work with the guard in that position, his hand was thrown 
against the saw and seriously injured. He sued the defendants 
for damages for breach of duty under the Factories Act, 1937, 
and the Woodworking Machinery Regulations, 1922. Hilbery, J., 
found that the accident was due solely to the plaintiff’s negligence, 
and dismissed the action. The plaintiff appealed. By reg. 21 
of the regulations of 1922, ‘‘ The guards . . . required by these 
regulations shall be maintained in an efficient state and shall be 
constantly kept in position while the machinery is in motion . . . 
The guards shall be so adjusted as to enable the work to be carried 
on without unnecessary risk.”’ 

Lorp OakseEy, L.J., said that the plaintiff contended that 
reg. 21 imposed on the employer an absolute duty, in addition to 
that imposed by reg. 10 (c), to keep the guard so adjusted that 
the work could be carried on without unnecessary risk ; that if a 
guard was (like this one, which failed to comply with reg. 10 (c)) 
of an improper form, it was impossible for the employer to fulfil 
the obligation under reg. 21 ; and that, as no guard in accordance 
with the regulations was provided, the obligation imposed on the 
plaintiff in relation to the guard, under reg. 23, never came into 
existence. He further contended that that breach of statutory 
duty by the employers freed him from any common-law duty to 
take the care of himself which a reasonable man would take, so 
that no negligence on his part would have disentitled him before 
the passing of the Law Reform (Contributory Negligence) Act, 
1945, from bringing an action or would, since that Act, have any 
effect on his position. The evidence clearly showed that, apart 
from the employers’ breach of statutory duty in failing to supply 
a proper guard, they had, through their foreman, failed in their 
duties of adjustment and supervision under reg. 21. The 
employers contended, as Hilbery, J., found, that if the guard 
had been adjusted to come as far down as possible there would 
have been no accident, so that the workman was alone to blame, 
and, further, that the workman could not take advantage of his 
own wrong (Gordon v. Chief Commissioner of Metropolitan Police 
[1910] 2 K.B. 1080; reference also being made to Vincent v. 
Southern Railway Co. [1927] A.C. 430). The employers alsq relied 
on the maxim ex turpi causa non orituy actio, contending that the 
workman had aided and abetted them in their breach of statutory 
duty under reg. 21 in failing to adjust. They further argued that 
in any event, applying the Act of 1945, the fault ought to be 
apportioned, as to 99 per cent. against the workman, and as to 
1 per cent. against them. Hilbery, J., had found, in accordance 
with the evidence, that the employers’ failure to provide a proper 
guard had nothing to do with the accident. The other allegation 
against them was breach of the duty to adjust the guard. They 
had entrusted the adjustment to the workman himself. It was 
unnecessary to decide whether the workman, having undertaken 
the duty of adjusting the guard himself and having knowingly 
worked with the guard improperly adjusted, was entitled to 
set up that breach of statutory duty against the employers 
when he himself was responsible for the failure to carry out that 
duty, for the employers, through their foreman, were clearly 
themselves responsible for the failure to have the guard properly 
adjusted. The foreman’s acquiescence in the workman’s keeping 
the guard 3} inches up was a continuing breach of reg. 21, by 
someone other than the plaintiff workman, and a breach which 
he could clearly set up against the employers. Therefore the 
Act of 1945 came into operation, and the workman was guilty of 
“ fault ’’ within the meaning of the Act, not necessarily a failure 
to comply with reg. 23, but failure to observe the ordinary care 
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which a prudent person would take for his own safety. That 
was clearly negligence on his part. Nothing in the regulations 
of 1922 or the Factories Act, 1937, exempted him from respon- 
sibility for lack of due care on his own part. The damages 
should be apportioned between the employers and the workman 
in equal parts. 

CounsEL: Edgedale ; 

Soricitors: Shaen, Roscoe & Co. ; 
and Co. 


Beney, K.C., and Leon. 
Goldingham, Wellington 


Reported by KK. ©. Carnie I Barrist t-Law 


Baxter v. Baxter 
Lord Greene, M.R., Asquith, L.J., 
17th February, 1947 
wife—Nullity—Wilful 
insistence on wUse 


and Vaisey, J. 


vefusal to consummate 
of contraceptives— 


Husband and 
marriage—U nilateral 
Acquiescence. 
Appeal from a decision of Hodson, J., refusing a husband’s 

petition for a decree of nullity of marriage on the ground of his 

wife’s refusal to consummate it. 

The parties were married in 1934, and lived together until 
1944, when the husband left the wife. Hodson, J., dismissed 
the petition, which was undefended, on the ground that the 
husband had not sufficiently proved his case. As the appeal 
appeared likely to raise questions of some general importance, 
the court asked the King’s Proctor to argue in support of 
Hodson, J.’s decision. (Cur. adv. vult.) 

Lord GREENE, M.R., reading the judgment of the court, said 
that it was the husband’s case, and Hodson, J., had found, 
that throughout the whole of the parties’ married life the wife 
wilfully refused to consummate the marriage in that she would 
never allow the husband to have intercourse with her unless he 
took the precaution of using a contraceptive. Her reason was 
that she firmly refused to have a child, in which attitude her 
parents supported her. The court was accordingly constrained 
to say, on the authority of Cowen v. Cowen [1946] P. 36; 
89 Sot. J. 349, that this marriage had never been consummated. 
Section 7 (1) (a) of the Matrimonial Causes Act, 1937, however, 
required proof that the non-consummation was due to the wilful 
refusal of the respondent, which was not, the court thought, 
the same as saying that the respondent wilfully refused to 
consummate the marriage. Hodson, J., had found that the non- 
consummation was due rather to the husband’s own action in 
acceding to his wife’s ‘‘ request’’ without even making an 
attempt to consummate the marriage without a contraceptive. 
The effect of that judgment would not, the court thought, 
have been altered if the judge had used the word “‘ demand ”’ 
instead of ‘‘ request.’’ Counsel for the husband had conceded 
that the husband would not be entitled to relief if he had 
acquiesced in the wife’s requirements, for in such acase the non- 
consummation would be due not to a refusal by the wife but toa 
course of conduct acquiesced in by the husband. What was 
‘ wilful refusal ’’ must depend on the facts of the case. It was 
insufficient to entitle a husband to a decrce of nullity that his 
wife refused to do what he asked of her in the matter of marital 
intercourse. He must prove that he acted as a reasonable man 
would have acted with a view to overcoming her reluctance. 
The court did not include in its conception of such reasonable 
conduct resort to violence or a trick; but a husband would 
not be entitled to say that his wife had been guilty of wilful 
refusal within the meaning of s. 7 (1) (a) until, at least, he had 
unsuccessfully brought to bear such tact, persuasion, and encour- 
agement as an ordinary husband would use in the circumstances. 
Here the evidence failed to satisfy the court that the husband 
had taken all reasonable steps to effect the consummation which 
he desired. The court did not know the circumstances in which 
the wife’s refusal was given save that it was not in response to 
any attempt to have normal intercourse. It was clear from the 
evidence that the wife’s only stipulation had been that she should 
be protected from the risk of pregnancy. The husband had 
admitted in evidence that he was not prepared to deprive himself 
of intercourse. The true view, the court thought, was that he 
acquiesced, though no doubt reluctantly, in the conditions 
imposed by his wife. A reluctant acquiescence was nevertheless 
an acquiescence. A petitioner who only succeeded in proving 
a refusal in which he had acquiesced did not establish that non- 
consummation was due to a wilful refusal by the respondent 
within the meaning of the Act of 1937. The appeal would be 
dismissed. Leave to appeal to the House of Lords was granted. 


CounsEL: S. Lincoln ; Karminski, K.C., and Colin Duncan. 
Soxicitors: William P. Webb ; King’s Proctor. 
‘Reported by R. C. Carsrryx, Fsq., Barrister-at-Law 
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CHANCERY DIVISION 
In ve Ball; Hand v. Ball 
Roxburgh, J. 21st January, 1947 


Will—Construction—Gift to ‘‘ my son or his dependants equally '’— 

Validity. 

Adjourned summons. 

The testator by his will dated the 7th October, 1935, after 
giving to his wife his furnitute and household effects and his 
freehold house during her life and widowhood, then proceeded 
as follows: ‘‘ at her death or should she remarry then the 
furniture and house goes to my son B or his dependants equally, 
not to my daughter-in-law anything at all ...’’ The testator 
died on the 11th November, 1940, and his son died intestate 
on the 11th December, 1940, leaving a widow and three children, 
The testator’s widow having died in 1945, the executrix of the 
testator by this summons asked whether the proceeds of sale 
of the house and furniture had become divisible between the 
three children of the son, or formed part of his estate or were 
undisposed of. 

RoxBurGH, J., said that it was surprising that the word 
‘dependant ”’ had not been considered in any reported case. 
It had been given a statutory meaning in the Workmen’s Com- 
pensation Act, 1925, and in the Inheritance (Family Provision) 
Act, 1938. Those definitions were, however, mutually exclusive. 
Two possible definitions had been suggested ; first, ‘a person 
who to some extent depends on others for the provision of the 
ordinary necessaries of life’’; secondly, ‘‘a person to some 
extent maintained by another.’’ He did not think that a better 
definition was available; there was accordingly not sufficient 
certainty about the word “ dependant ”’ in a will to enable the 
court to give effect to it. As the gift to dependants in the present 
case was a substitutionary gift incapable of taking effect, the 
gift to the son took effect as an absolute and indefeasible gift. 

CounsEL: L. R. Norris; Baden Fuller; R. L. Stone. 

Souicitors : Lovell, Son & Pitfield, for Paris, Smith & Randall 
Southampton. 

{Reported by Miss B. A. Bicknet, Barrister-at-Law.) 
Midleton’s Settlement; Cottesloe (Lord) v. Attorney 
General 
Koxburgh, J. 28th January, 1947 
Revenue—Estate duty——Irish settlement of land—Proceeds of sale 
invested in English investments—Tenant for life dies—Whether 

estate duty payable on I:nglish investments—Finance Act, 1894 

(57 & 58 Vict. c. 30), s. 2 (2). 

Adjourned summons. 

On the sale of land situate in Ireland and settled by an Irish 
settlement made in 1909, the proceeds were invested in English 
investments. The tenant for life having died in 1942, estate duty 
was claimed by the Estate Duty Office in England in respect of 
the English investments. By this summons the trustees of the 
settlement asked whether estate duty was leviable on the English 
investments. The Finance Act, 1894, s. 2 (2), provides: 
‘‘ Property passing on the death of the deceased when situate 
out of the United Kingdom shall be included only, if, under the 
law in force before the passing of this Act, legacy or succession 
duty is payable in respect thereof, or would be so payable but for 
the relationship of the person to whom it passes.” 

RoxBurGH, J., said that, looking at s. 2 (2), it was difficult to 
see how these investments could be said to be situate out of the 
United Kingdom, because the plain fact was that they were not. 
The converse case to the present arose in Ireland (In re Stoughton 
{1941}, Ir. R. 166). It was conceded that no English Settled 
Land Act was applicable, but it was contended that he must have 
regard to the Irish Settled Land legislation and to that decision 
and hold, contrary to all appearances, that the investments were 
in the eye of the Revenue law property situate outside the 
United Kingdom. The ratio decidendi in Inve Stoughton, supra, 
caused him no little difficulty, but he need not pursue the matter, 
as he felt bound to accept the submission in reply that the 
meaning of s, 2 (2), as applied to the present case, was plain 
and that he was not entitled to control that meaning by any 
statute which was not an English statute. He found some 
assistance in the judgment of Morton, J., in In re MacKenzie 
[1941] Ch. 69, where he said: ‘“‘ The property being situate in 
this country, I should have had to find in some other Act, clear 
words transposing notionally its position to enable me to hold that 
it escaped the taxation which is levied by the Finance Act, 1894, 
s.2.”’ In his judgment in the present case, so far from there being 
any English Act which in clear words notionally transposed the 
position of those investments, there was no other English Act 
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applicable at all. The Crown’s case succeeded, and, on the 
tenant for life’s death in 1942, estate duty became leviable in 
England under the Finance Act, 1894, on the English investments. 
CoUNSEL: N.C, Armitage; J. H. Stamp ; Denys B. Buckley. 
sottcitors : Warrens ; Solicitor of Inland Revenue. 
fReported by Miss B. A. Bicxne.1, Barrister-at-Law.} 


In ve Norman; Andrew 7. Vine 
Vaisey, J. 19th February, 1947 

Will —Chavity—Bequest to editors of a missionary periodical “‘ for 

such objects as they may think fit ’’—Validity of bequest. 

Adjourned summons, 

The testatrix, by her will made in 1931, provided as follows : 
“ | bequest that the residue of my moneys be bequeathed to the 
editors of the Missionary Periodical called ‘ Echoes of Service ’ to 
be applied by them or him [sic] for such objects as they may 
think fit." The testatrix died in 1945. She had been a member 
of the religious body of evangelical Christians known as the 
“ Brethren ’’ and for fifty years she had been engaged in 
missionary work in China. Missionaries such as the testatrix 
associated with the Brethren were to some extent under the 
direction of the editors of a periodical called the ‘‘ Echoes of 
Service,” and were supported by and through them. The 
evidence showed that the editors were trustees and treasurers of 
the churches of the Brethren, so far as regarded their missionary 
activities. ‘‘ Echoes of Service’ was not only the title of a 
periodical, but for many years it had been the accepted designation 
of a charity for distributing, through the editors, gifts for the 
charitable objects of the Brethren. Such gifts were sent to them, 
not for their personal benefit, nor to carry on the publication, 
but in furtherance of the missionary work carried on by it. 
“ Echoes of Service ’’ in this sense was recognised as a charity 
by the Revenue. The testatrix, during her fifty years’ service as 
a missionary, had been in constant touch with the editors for the 
time being and had been supported by them as a missionary. 
When she retired, she was still maintained from funds at the 
editors’ disposal. By this summons the executrix of the testatrix 
asked whether the bequest to the editors was (a) a valid gift to 
them beneficially ; or (6) was a gift to them for the charitable 
purposes of “‘ Echoes of Service ’’ ; or (c) failed for uncertainty. 

VAISEY, J., said that no case for any general charitable intention 
could be made out. In two respects the case was unusual: in 
the first place, the legatees, although called ‘‘ the edjtors ”’ of a 
periodical, were in fact the trustees, treasurers, and managers of 
a charity. Secondly, this was not the case of a charity which 
had been supported by the testatrix during her lifetime, but one 
by which she had been supported. As regards the first point, if 
the bequest had been not to the editors but to the trustees, 
treasurers and managers of the charity, the case would have 
been distinguishable from such cases as Dunne v. Byrne [1912] 
A.C. 407, and Farley v. Westminster Bank [1939] A.C. 430, where 
the character or quality of the legatees had been held not to 
import a charitable intention into the terms of the gift. He was 
justified in reading the bequest here as made to the trustees, 
treasurers and managers of the charity and the reference to 
“objects "" as indicating that the legacy was to be applied 
generally for the purposes of the charity. On the second point, 
he could not doubt that the position and powers of the editors 
were well known to the testatrix. The case fell within the 
principle of In ve Garrard [1907) 1 Ch. 382, where Joyce, J., held 
that a bequest to a vicar and churchwardens of a named parish 
to be applied by them for such purposes as they should think fit 
was a good charitable gift for ecclesiastical purposes. If he were 
wrong, it might be that the reference to ‘‘ objects ’’ was merely 
an indication of absolute ownership, with the result that the 
editors took beneficially. Were he so to hold, it would make no 
practical difference. He did not accept the contention of the 
next of kin that this was a gift to the editors on an undefined 
non-charitable trust. He would declare that the bequest was a 
valid gift to the editors for the use and benefit of the charity 
known as “ Echoes of Service.” 

CouNnsEL: Bower Alcock ; Neville Gray, K.C., and W. G. H. 
Cook ; Ungoed-Thomas ; Danckwerts. 

Soxicitors : Doyle, Devonshire & Co. 
Solicitor. 


, Stunt & Son; Treasury 


{Reported by Miss B. A. Bicknewt, Barrister-at-Law.]} 


KING’S BENCH DIVISION 
Ralph v. London County Council 
Byrne, J. 11th February, 1947 
Negligence—School—Games in room with glass partition—Injury 
to pupil. 
Action tried by Byrne, J. 
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At a school owned and controlled by the defendant, a local 
authority, physical training, in bad weather, took place in a room 
one side of which consisted of a partition with glass panels. At 
the conclusion of the physical exercises, the master in charge of 
the boys permitted them to play a game in which some were 
detailed to chase the others. No limitation was imposed on the 
boys’ movements and no part of the room was set aside as an 
area where a boy could be free from chase. In the course of his 
endeavours not to be caught the infant plaintiff pushed his hand 
through a glass panel of the partition and was injured. He 
brought this action by his father, claiming damages for negligence. 

ByRNE, J., said that it was agreed that the question at issue 
was whether the accident was one which the defendant council, 
through the master, ought, as a reasonable and prudent parent, 
to have contemplated as likely to happen in the circumstances. 
The games which the headmaster had described in evidence as 
taking place in the room were quite different from the one in 
question, where no space was provided where a boy could be out 
of play, so that he could be chased over the whole area of the 
floor. He (his lordship) held, without hesitation, that, in view 
of the size of the room and the glass partition forming the whole 
of one side of it, and having regard to the wild nature of the game, 
any reasonable and prudent person must, or should, have contem- 
plated that an accident of the kind might happen. The 
council were accordingly guilty of negligence. His lordship 
assessed the damages at 4500, and gave judgment for the plaintiff. 

CounseEL: Vick, K.C., and Russell Lawrence ; Monier Williams. 

Souicirors: A. J]. Clements & Co.; J. R. Howard-Roberts. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :- 
FoREIGN MARRIAGE BILvt [H.L. [17th April. 
To amend the Foreign Marriages Act, 1892, and for purposes 
connected therewith. 
NAVAL Forces (ENFORCEMENT OF MAINTENANCE LIABILITIES) 
Bitz [H.C.] {3rd April. 
TREATIES OF PEACE (ITALY, ROUMANIA, BULGARIA, HUNGARY 
AND FINLAND) Biv [H.C. [3rd April. 


Read Second Time :-— 
ACQUISITION OF LAND (AUTHORIZATION 
LAND) Biv [H.L.] {15th April. 
ARMY AND AIR ForcE (ANNUAL) BILL [H.C. | {15th April. 
EDUCATION (EXEMPTIONS) (SCOTLAND) BIL [H.L.]} 
[15th April. 
ForTH BRIDGE ORDER CONFIRMATION BILL [H.C.| 
[17th April. 
SWINDON CORPORATION BILL [H.C. {17th April. 
WEAR NAVIGATION AND SUNDERLAND Dock BILt [H.L.| 
* [17th April. 


PROCEDURE) (ScorT- 


Read Third Time : 
HAVANT AND WATERLOO 
{H.L.] 


CounciL Bit 
{17th April. 


URBAN DISTRICT 


HOUSE OF COMMONS 
Read First Time :— , 
Lonpon County CounciL (Money) BILv (H.C. [16th April. 
To regulate the expenditure on capital account and lending of 
money by the London County Council during the financial period 
from the first day of April one thousand nine hundred and forty 
seven to the thirtieth day of September one thousand nine 
hundred and forty-eight and for other purposes. 
Read Third Time : 
Cotton (CENTRALISED Buyinc) Bite {H.C.] {18th April. 
FELIXSTOWE URBAN District Councit Brie [H.C.| 
[18th April. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 

National Insurance (Deposit Contributors) Regula 
tions. April 14. 

Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Roumania) Order. April 14. 


No. 662. 


No. 665. 


MINISTRY OF HEALTH 
Local Land Charges, Form L.L.C.1. Land Charges Act, 1925, 
as amended. Requisition for an Official Search. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 





THE 


THIna Y “LAT 
NOTES AND NEWS 
Honours and Appointments 

The King has approved a recommendation of the Home 
Secretary that Mr. JoHn Busse be appointed Recorder of 
Burton-on-Trent in succession to Mr. Henry Hollingdrake 
Maddocks, who has resigned. 

The Lord Chancellor has appointed Mr. Registrar OscaR 
KEAN to be Senior and Chief Registrar in Bankruptcy of the 
High Court of Justice, in succession to Sir Arthur Stiebel, who 
has retired. 

The Lord Chancellor has also appointed Mr. JAMEs THOMAS 
PITHER WILSON to be a Registrar in Bankruptcy of the High 
Court of Justice, to fill the vacancy amongst the Registrars. 


The Attorney-General has made the following appointments :— 

Mr. GEORGE HaroL_p Newsom to be Junior Counsel to the 
Charity Commissioners and the Ministry of Education in 
charity matters, in succession to Mr. L. C. Fawell, who has 
retired from practice. 

Mr. GEorRGE HAro_p Newsom to be Conveyancing Counsel 
to the Post Office, in succession to Mr. E, G. Eardley-Wilmot, 
who has retired from practice. 
Mr. Newsom was called by Lincoln’s Inn in 1934. Our 
readers will probably be familiar with his contributions to 
THE SoLicirors’ JOURNAL, made over a number of years 
under the title “‘ A Conveyancer’s Diary.”’ 

Mr. Ropert GruNnpy, LL.M., Assistant Solicitor, Oldham 
Corporation, has been appointed Assistant Solicitor to Stockport 
Corporation. 

Mr. VAUGHAN WILSON, 
King’s Inns, Dublin. 


S.C., has been elected a Bencher of 


Professional Announcement 
Messrs. AsHurst, Morris, Crisp & Co., of 17, 
Avenue, London, E.C.2, have from the 1st April, 
into partnership Mr. GoprREy CHARLES D’ARCY 
name and address of the firm remain unchanged. 


Throgmorton 
1947, taken 
Biss. The 


Notes 

Burton Hil! House, Malmesbury, Wilts, has been opened by 
the Shaftesbury Society as a residential school for seriously 
crippled girls. Of the pupils so far admitted, only one has 
previously attended school, although they are all over nine years 
of age. 

At an ordinary general meeting of The Royal Institution of 
Chartered Surveyors to be held on Monday, 5th May, 1947, at 
5.30 p.m., a paper by Mr. W. Walker Watson, Accountant to the 
Country Gentleman’s Association, Ltd., and Hon. Secretary of 
the Landed Estates Companies’ Association, on “ Effects on 
Landed Property of Income Tax, with Special Reference to the 
Income Tax Act, 1945,” will be presented for discussion. 


Wills and Bequests 
Mr. E. Field, retired solicitor, of Bromley, Kent, left £60,009. 


Dr. H. B. Jackson, Croydon Coroner for twenty-six years, left 
£21,730. 


1 . 
COURT PAPERS 

SUPREME COURT OF JUDICATURE 

EASTER SITTINGS, 1947 

Rota OF REGISTRARS IN ATTENDANCE ON 

EMERGENCY APPEAL Mr. Justice 
Rota. Court I. VAISEY. 
Hay Jones Reader 
Farr Reader Hay 
Blaker Hay Farr 
Andrews Farr Blaker 
Jones Blaker Andrews 
Reader Andrews Jones 


Date. 
Mon., April 28 
Tues., ,, 29 
wea... 30 
Thurs ,May 1 
Fri., ss 2 
Set., . o 3 


Mr. Mr. Mr. 


Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WyNN-PARRY EVERSHED ROMER 
Witness. Non-Witness. Non-Witness. Witness. 
Mr. Blaker Mr. Andrews Mr. Farr Mr. Hay 
Andrews Jones Blaker Farr 
Jones Reader Andrews Blaker 
Reader Hay Jones Andrews 


Mon., April 28 
Tues., ,, 29 
Wed., ,, 30 
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April 26, 1947 


STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


British Government Securities 
Consols 4% 1957 or after 
Consols 24% .. or 
War Loan 3% 1955-59 ; 
War Loan 34% 1952 or after 
Funding 4% Loan 1960-90 .. 
Funding 3% Loan 1959-69 
Funding 23% Loan 1952-57 
Funding 24% Loan 1956-61 : 
Victory 4% Loan Av. life 18 years .. 
Conversion 34% Loan 1961 or after 
National Defence Loan 3% 1954-58 
National War Bonds 24% 1952- A. 
Savings Bonds 3% 1955-65 ; 
Savings Bonds 3% 1960-70 
Treasury 3°,, 1966 or after 
Treasury 24%, 1975 or after 
Guaranteed 3% Stock (Irish 
Acts) 1939 or after * ve 
Guaranteed 23% Stock (Irish Land 
Act, 1903) . os 
Redemption 3% 1986- 06 o* 
Sudan 44% 1939- 73 Av. life 16 years 
Sudan 40, 1974 Ked. in part after 
1950 . 
Tanganyika 4% 
Lon. Elec. T.F. Corp. 24% 


Land 


Guaranteed 1951 71 
1950-55 


Colonial Securities 

* Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) 3}% 1964-74 
* Australia {c ommonw’h) i 1955-58 
tNigeria 4% 1963... 

*Queensland 34% 1950-70 . 

Southern Rhodesia 34% 1961- -6 
Trinidad 3% 1965-70 


Corporation Stocks 
*Birmingham 3% 1947 or after 
*Leeds 34% 1958-62 
*Liverpool 3% 1954-64 ‘ 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase 
London County 3% Con. Stock after 
1920 at option of Corporation 
*London County 34% 1954-59 
*Mancl:ester 3% 1941 or after 
*Manchester 3% 1958-63 
Met. Water Board ‘“‘ A ’’ 1963-2003 
* Do. do. 3% “‘ B”’ 1934-2003 
* Do. do. 3% “E ” 1953-73. 
Mid llesex C.C. 3%, 1961-66 
‘Newcastle 3% Consolidated 1957 . 
seasseaane 3% Irredeemable 
Sheffield Corporation 34% 1968 


Railway Debenture and 
Preference Stocks 

Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 44% Debenture .. 
Gt. Western Rly. 5% Debenture 
Gt. Western Riy. 507 Rent Charge. . 
Gt. Western Rly. 5% Cons. G’rteed. 
Gt. Western Rly. 5% Preference 


Middle 
| Price 
April 21 
1947 


Div. 
Months 


114 
95 
106 
107 
117 
106 
104 
| 102 
119 
111 
| 106 
103 
1064 
> 1064 
1064 
96 
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| 101 
1114 
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"Al 105 
1013 
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104 
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104 


1124 
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. 104 
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101 
1084 
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105 
1034 
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103 
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105 
107 
115 
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125} 
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* Not available to Trustees over par 
t+ Not available to Trustees over 115. 
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¢ In the case of Stocks at a premium, the yield with redemption has been calculated at 


the earliest date ; 


in the case of other Stocks, as at the latest date. 
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Hay Farr Reader Jones 


1 Contributions are cordially invited and should be accompanied by 
Farr Blaker Hay Reader 


the name and address of the author (not necessarily for publication). 








